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Yellowstone County Board of Adjustment
Minutes/November 13, 2008

The County Board of Adjustment met on Thursday, November 13, 2008 in the 
Large Conference Room, 4th Floor of the Parmly-Billings Library. Chairman 

Heinrich called the meeting to order at 4:00 p.m. Chairman Heinrich introduced the board 
members and staff in attendance.

Public Comments
At 4:02 p.m. Oscar Heinrich called for public comment.  Oscar Heinrich closed the public comment 
period.  There were none.  He introduced Staff and the members of the Board.  Tammy Deines, 
Planning Clerk was present in the absence of Liz Allen, Planning Clerk.

Approval of Minutes
Oscar Heinrich called for approval of the minutes:
Without objection the minutes of November 8, 2007 were approved.
Without objection the minutes of February 14, 2008 were approved.

Item #1: County Variance #257 – 703 Starlight Drive – A variance from BMCC 27-310i(8) 
requiring the maximum square footage of a detached accessory structure to be no greater than the 
foot print square footage of the principal dwelling in a Residential 9,600 (R-96) zone, Lot 8, Block 
1, Belair Estates Subdivision. Tax ID: C04174, Albert and Cheryl Gehring, owner

Public Hearings
Oscar Heinrich gave a brief explanation of the public hearing process and the seven criteria for 
approval of a variance.  He asked that Zoning Coordinator, Nicole Cromwell read the legal 
description aloud.  Nicole Cromwell read aloud the following:

REQUEST
This is a variance from BMCC 27-310i(8) requiring the maximum square footage of a detached accessory structure to 
be no greater than the foot print square footage of the principal dwelling in a Residential 9,600 (R-96) zone, Lot 8, 
Block 1, Bel Aire Estates Subdivision, Albert and Cheryl Gehring, owners.  The subject property is located at 703 
Starlight Drive in Lockwood.  The Board of Adjustment determinations for variances are included at the end of the staff 
report. The Planning Department is forwarding a recommendation of conditional approval.
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Oscar Heinrich called for the staff presentation.  Dave Green, Planner I followed with a PowerPoint 
presentation.  He noted the 3 letters from citizens that were submitted and forwarded to this Board.  
Dave Green read aloud the four conditions of approval for this submittal as listed in the staff report:

Discussion:

Mike Boyett asked if a permit should be obtained for building structures in Yellowstone County 
and Dave Green responded that a zoning compliance permit should be obtained.  In response to a 
question by Brenda Hecker about lot coverage and if they are in compliance with it, Dave Green 
explained the maximum allowable lot coverage for this property is 30% and the applicant does not 
exceed the allowed lot coverage as the site currently is developed.  Delores Terpstra asked what the 
consequences will be if the applicant fails to comply.  Dave Green stated that this issue would be 
forwarded to the Yellowstone County Code Enforcement, and then to Yellowstone County Legal 
Department to be addressed.  Oscar Heinrich asked if an electrical permit and inspection was 
obtained from the state and it was ascertained that it had not yet been obtained.  Brenda Hecker 
asked about construction of the the berm and it was explained by Dave Green that the berm will 
detain the water and that hopefully, the water will percolate into the ground and not run into the 
street.  Oscar Heinrich recommended that language be added as a condition that the applicant get an 
engineer to draw up plans so that it will drain properly.  Oscar Heinrich asked if the applicant can 
withdraw this application at any time during this meeting.  Nicole Cromwell responded and said 
that withdrawal of the variance will not resolve the compliance issue or the water drainage.  She 
noted that drainage is not a primary a concern of zoning. Oscar Heinrich asked if they could 
alternatively require the applicant to convert the attached garage into living space.  Nicole 
Cromwell stated that if this is done, there is no reason for a variance.  Oscar Heinrich pointed out 
that the only outstanding items are the zoning compliance permit and the drainage.  Nicole 
Cromwell noted that variances that have been denied have been resolved by other means.  She 
stated that the applicant can withdraw prior to this Board’s ruling.  She said that if the applicant 
were to choose to use the garage as living space as soon as possible; it would solve the zoning issue.  
She pointed out that if the applicant proceeds with the variance a condition could be added to 
address drainage issues and to protect property owners.

At 4:05 p.m. Oscar Heinrich opened the public hearing for Yellowstone County Variance #257.

Applicant: 

Albert Gehring, 703 Starlight Drive, Billings, Montana 
Mr. Gehring said that he had planned on converting the garage into a sewing room and an 
additional bedroom.  He said that he is more concerned with the water issues.  He said that he 
disagrees with several items in Brenda Rogers’ letter that was submitted to the Board.  He said that 
he did not obtain an electrical permit from Helena.  He said that he contacted Helena and that they 
had no means of proving that he did not obtain the permit but the electrical work was done by a 
professional electrician.  He said that he would have installed the gutters sooner but he had 
difficulty finding a contractor to do the work.   Mr. Gehring said that he had contacted Lockwood 
Water. He said that he will divert the water to the other side of the property as they told him that the 
water cannot be drained into the ditch.  He said that several neighbors have commented that he put a 
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lot of time putting this project together and that he did a nice job.  He said that he plans to retire in 
the near future and wishes to have something to do.  He stated that he does not intend to run a 
business.  He said that he has been diverting the snow to the other side of the property and that he 
will be installing a fence to avoid this.  He stated that he plans to install a small drain field.  He said 
that he does not like the idea of neighborly conflict.  

Mike Boyett asked why he did not go through the County to start with.  Mr. Gehring said he failed 
to read and follow through with obtaining the zoning compliance permit.  Oscar Heinrich asked 
why he hasn’t  made the changes to the existing attached garage yet and if he realizes that if this is 
done, the variance goes away.  Oscar Heinrich clarified and said that the applicant can withdraw the 
variance prior to the ruling.  Nicole Cromwell said that if this is done; it would follow with a code 
enforcement case.  She said that the zoning compliance permit is more concerned with new 
buildings and extensions than remodeling.  She stated that in this case, any remodeling would have 
to be reviewed by the Code Enforcement Division or the Planning Department.  

Proponents:
Oscar Heinrich called for proponents of Yellowstone County Variance #257.

Cheryl Gehring, 703 Starlight Drive, Billings, Montana
She stated that she had surgery in May and that they had to use their funds for cost of living to 
cover the medical.  She said that they do wish to work with Brenda Rogers.

Opponents: 
Oscar Heinrich called for opponents of Yellowstone County Variance #257.

Brenda Rogers, 711 Starlight Drive, Billings, Montana 
Ms.  Brenda Rogers distributed handouts from Blueline Engineering along with the Covenants and 
Restrictions for the property.   She said that she has had words with Mr. Gehring as he was 
removing the water line that he had put on her property without her approval.  She said he had 
threatened her at that time. She said that there is not a lie in her letter and that she had asked the 
applicant not to slant the driveway towards her property as it will flood her out.  She pointed out 
that there has been some damage to her property.  She said that in July there were heavy rainstorms 
and that it was so wet that her feet sank into the crawl space.  She voiced concern that her 
foundation will be affected.  She said that she is not asking the applicant to take the barn down but 
instead is requesting that the variance not be granted or the restrictions on the wastewater be 
upheld.  She said that there is rain water discharge on the north side of the building. She stated that 
snow creates precipitation that is flooding her out.  She asked that the snow on the north side of the 
building not be allowed to stack up and not be blown into her yard.  She said that even if the 
Blueline Engineering’s recommendation for construction of an earth berm is followed; it will still 
allow a volume of water and she will still have a wet crawl space.  She said that Blueline 
Engineering also recommended that a 4” concrete berm be constructed out to the street but she 
would be “OK” with the berm going to the utility pole. She said that no business should be operated 
out of this building.  She voiced concern that she is paying a lot of money and that her property is 
not going to worth anything.  She submitted a letter from the Lockwood Irrigation District to the 
members of the Board.   In response to questions by Brenda Robison and Mike Boyett, 
Brenda Rogers clarified the water flows on the property by reviewing a drawing of the property.  
She said that she may have to go to court to address the drain field problem.  
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Connie Olson, 643 Twilight Drive, Billings, Montana 
Ms. Olson said that the barn is a nice looking building.  She said that the drainage is flowing 
towards Brenda Rogers’ back yard.  She stated that the water not only is going towards her house; it 
is affecting her sewer.  She pointed out the location of the drain field on a photo.  She said that the 
snow runoff should be addressed.

David Horn, (no address given)
David Horn stated that he would like to take a neutral stand on this issue. He voiced concern for the 
potential of a neighbor will be allowed to build a large building next to his yard if the variance is 
allowed.  He stated that an earthen berm will not address the drain field issue and stressed that this 
should be taken care of immediately.  

Rebuttal:
Oscar Heinrich called for applicant rebuttal.

Albert Gehring, 703 Starlight Drive, Billings, Montana 
Albert Gehring stated that Brenda Rogers has not had rain gutters until recently; and that every time 
it rained it puddle up heavily.  He said that the issue isn’t only his pole barn and his drainage.

Discussion
Oscar Heinrich called for discussion from the members of the Board.  Delores Terpstra asked how 
wide the concrete barrier should be and Nicole Cromwell responded that a standard curb width is 
six inches.  Mike Boyett asked about the range of this recommendation.  Nicole Cromwell 
explained that this Board can approve the variance without conditions, approve the variance with 
recommended conditions, approve the variance with modified conditions or deny the variance, 
which may result in a variety of actions.  She said that this Board can require anything that is 
reasonable in order to protect the surrounding properties.  

Oscar Heinrich called for a motion.

Motion: 

On a motion by Mike Boyett and seconded by Dolores Terpstra for conditional approval of 
County Variance #257 – 703 Starlight Drive with the following conditions as read:

1) The variance is limited to Lot 8, Block 1, Bel Aire Estates Subdivision.

2) The Rainwater from the north side of the roof of the detached structure shall be diverted 
with a trough or a drain to the south side of the detached structure.
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3) The applicant will install a concrete vertical curb to be attached to the driveway and to 
follow the distance out to the existing utility pole by the road as shown in the photograph 
submitted with this application in order to divert the water to the street.  The curb shall be 
installed within one (1) month of this variance approval with the possibility of obtaining 
an extension due to the weather.

4) The applicant will obtain a zoning compliance permit from the Planning and Community 
Services Office within 30 business days of approval of this variance.

5) The applicant will construct a swale with berms from the north side of the barn to divert 
the storm water to the back of the applicant’s property.  Storm water flows will not be 
allowed into the ditch.  The berm will be completed within 1 month of approval of this 
variance with the possibility of obtaining an extension due to the weather.  At that time, 
the applicant shall schedule an inspection with the City-County Planning Division to 
ensure that the berm has been constructed and all measures have been taken to keep all 
water runoff on the subject property.

6) No form of business will be conducted within the detached structure.

Discussion: 
Oscar Heinrich called for discussion on the motion.  There was none.

Motion carried, 5-0.

Other Business:
1. Nicole Cromwell stated that there will be no Yellowstone County Board of Adjustment 

meeting in December as there are no applications to review. 
2. Nicole Cromwell said that there are several vacancies on the City/County Planning Board 

and  that they are posted on the City Website.  She said to inform any interested parties of 
their availability.  This Board meets on the 2nd and 4th Tuesdays of each month at 6:00 p.m. 
in the Parmly Library 4th Floor Large Conference Room at 510 North Broadway.

3. Mike Boyett thanked the members of the Board for following through with a viable solution 
for both parties involved in today’s variance.
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Adjournment:  
Meeting was adjourned at 5:19 p.m.

Oscar Heinrich, Chairman

ATTEST:

Tammy Deines, Planning Clerk


